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Testimony Guide

My name is ...................... and I'm a member of Illinois People’s Action and Fair Economy Illinois.
[Pick one of the IPA/FEI “Dirty Dozen” Comments and phrase it in your own words here. Try to pick a talking point that hasn’t already been addressed by previous speakers.  If possible, please explain why this is personal to you.  For example, I am a (mother, father, student, health-care professional, farmer, teacher, etc.) and this is important to me because….
Translate the talking points into your own voice. Write it down so that you can submit it to IDNR at the end of the hearing]
“Dirty Dozen” Comment Suggestions:
(1)   My comment is on Radioactivity
· One of the consequences of fracking in Illinois is that we can expect much of the produced water will be radioactive due to the fact that Illinois shale has above average levels of uranium. The US Geological Survey itself has found that produced water in Southern Illinois has radioactive Radium levels that are 67 times the maximum contamination level of the EPA.

· The original legislation requires IDNR to comply with all “applicable federal, state, and local laws”, but the rules make no mention of how regulators will ensure that fracking operators abide by the Illinois Low-Level Radioactive Waste Management Act.

· Unfortunately Sec. 245.850 only provides for testing of fracking fluids only once – during the early flowback stage – and only for “naturally occurring radioactive materials”. 
· The proposed rules include no follow-up requirements or standards if testing shows radioactivity levels in flowback to be high. In other words, these proposed rules treat flowback the same whether it is highly radioactive or not!
· The proposed rules do not include any standards or protocols to follow if testing of flowback water shows radioactivity.

· The proposed rules do not require the testing of "produced water", which is the water produced from a well in conjunction with oil or natural gas production.  This is where radioactivity is most likely to show up.  It should be noted that while these Rules have been purported to be the strongest in the nation, PA law requires the testing of produced water at two separate intervals because, once again, that is where the radioactivity is most likely to show up.  Testing only the flowback water is like saying, “We really don’t want to find any radioactivity because then we’d have to do something about it, so we’ll just test where we’re pretty sure we won’t find any.”

· The proposed rules do not require testing for added radioactive materials, like depleted uranium, which can be used during well-bore perforation in the fracturing operation and has a half-life of 4 ½ billion years.

· The proposed rules do not test work areas for levels of radioactivity that would call for OSHA standards of occupational safety.
· These deficiencies, cumulatively or singly, would pose a significant risk to the public health and safety, property, aquatic life, and wildlife, in violation of section 1-75(a)(2) of the Hydraulic Fracturing Regulatory Act.
· Solution:   Solution: Test produced water at days 10+5  and 75+5 for naturally occurring and technically enhanced radioactive material, dissolved uranium, and radon, and require compliance with the Illinois Low Level Radioactive Waste Management Act.  
(2)  My comment is on Fracking and Earthquakes 
· It is well documented that the injection of fracking wastewater into the ground has the potential to trigger man-made earthquakes.

· Currently the traffic light control system set up by the rules allow for up to four fracking-induced earthquakes of at least magnitude 4.9—even near the New Madrid or Wabash fault lines--before a company has to shut down an injection well. 
· The IDNR rules have created a dangerous inadequate warning/shutdown system for injection wells tied to seismic events, and have given companies no reason to actually abide by this warning system other than negligible fines.
· The rules do not at all call for the implementation of a seismic monitoring system that can accurately assign responsibility to particular fracking operators in the event fracking operations do induce earthquakes. 
· The rules also fail to require insurance from well operators when it comes to property damage and injuries incurred by residents, business, or public institutions as a result of seismic activity tied to fracking.

· The science is clear that injection wells have the potential to cause earthquakes, but the connection can only be drawn with sufficient monitoring infrastructure. This failure, along with no insurance requirement for operators, is akin to allowing motorists to drive without auto insurance.
· Even though the original legislation calls for IDNR to consult with the Illinois State Geological Survey and, by extension, the National Academy of Sciences, it does not appear that IDNR did so.

· Solution: Observe these 5 empirically derived steps posed by Stanford University geophysicist Mark Zoback:

· Avoid injection into active faults and faults in brittle rock.

· Formations should be selected for injection (and injection rates should be limited) to minimize pore pressure changes.
· Local seismic monitoring arrays should be installed when there is a potential for injection to trigger seismicity.

· Protocols should be established in advance to define how operations will be modified if seismicity is triggered.

· Operators need to be prepared to reduce injection rates or abandon wells if triggered seismicity poses any hazard.
(3)  Part 1:  My comment is on automatically revoking permits if the wells aren’t built to specification 
· While the original regulatory bill (Sec. 1-70 in bill) requires that the construction and testing of fracking wells meet standards set by the American Petroleum Institute (API), the rules create absolutely no incentive for companies to meet these standards (Sec. 245.1100) - as of now it only states that IDNR “may” suspend or revoke permits and or issue penalties in the event these standards are not met.

· Without following these standards, all fracking wells would be in grave danger of blowouts, fires, and explosions that endanger the lives of workers and nearby residents.
· The largest environmental disaster in American history – the BP Deepwater Horizon explosion in the Gulf of Mexico is a perfect example of what happens when corporations are allowed to skimp on these very important standards.
· Solution:  Automatically suspend/revoke permits when companies violate these standards by changing the language to say that IDNR “will” suspend/revoke permits and or issue penalties. This way companies will know to think twice about violating these provisions.
(3)  Part 2:  My comment is on the weak fines for Administrative and Operating violations 
· Corporations exist for one purpose: profit. Big banks, fossil fuel companies, all sorts of companies throughout history have broken laws, poisoned our environment, and endangered human lives for the sake of profit.

· The only way to ensure corporations follow the law and protect us and our environment is to make it more expensive to break the law than it is to follow the law.
· The Hydraulic Fracturing Regulatory Act placed strict fines and penalties for violating the rules.
· But the rules drafted by the IDNR contain minimal fines on corporations for very serious violations of human and environmental safety. Fines start at a token $50 per violation and only go up to $2500 violation (Sec. 245.200).  Many of these fines are smaller than minor traffic violations.
· Furthermore, Sec. 245.1120 discounts violations from companies if they are more than 2 years old. 
· The top 5 producers of oil and gas made over 118 billion in profits last year. A $50 or $2500 fine will not slow these corporations down. 

· Fines should reflect the cost of the damage created if violations occur--The cost of polluting the groundwater, the cost of cancer and other illnesses caused by contaminated water and air, the cost of structural damage caused by fracking-induced earthquakes.
· Solution:  Require the fines and penalties outlined in the original legislation
(4)  My comment is on Local Control
· Section 245.210 requires that fracking permits include documents certifying consent for fracking operations to occur from the municipal authorities affiliated with the particular city village, or incorporated town where the well site is supposed to be located and that no permit be issued otherwise.

· But the vast majority of fracking in Illinois is going to occur outside of municipalities; it will occur in areas where the local government unit is the county.   

· The intent of the legislation was to recognize that local units of government should have decision-making power regarding whether to allow fracking in their jurisdictions.  

· This section demonstrates blatant disregard for the realities of the geography of fracking in Illinois regarding cities compared to counties.  Little if any fracking is anticipated within the cities of Decatur, Carbondale, Marion, or other metro areas affected by the majority of fracking land leases.  If permission is important for metropolitan communities, why are the proposed rules silent regarding neighborhoods in counties and the families living there?

· There is no substantive difference between a municipal or county government in Illinois in its powers other than the issue of Illinois Constitutional Home Rule.  However, the lack of county Home Rule has never preempted a county power to issue permits on mineral or oil extraction.  Numerous county governments have long histories and traditions in the permitting process regarding mineral and drilling industries. 

· Counties and municipalities of government tax, employ law enforcement, provide social services and infrastructure.  The rules provide no explanation why citizens residing in counties of Illinois should have less input regarding fracking permits.  The regulatory differentiation between the rights of residents in municipalities vs. counties creates a group of second class citizens. These second class citizens have fewer rights in their ability to participate and ultimately determine the type and quality of energy extraction allowed in their neighborhoods.

· There is no reasonable expectation that the personnel at IDNR have any better or more clear understanding of the will of citizens in counties regarding fracking permits than the residents themselves.  As the proposed IDNR rules envision municipalities empowered to decide fracking sites, what possible argument does IDNR have that it is better equipped or knowledgeable on the needs of residents living in Illinois counties?
· Solution:  As the current fracking law is largely silent on the issue of county control, IDNR rules should err on the side of history and citizen decision-making and give counties and other local governmental decision-makers a say in whether fracking will be allowed in their communities and, if allowed, exactly how it will occur.
(5) My comment is on Wastewater Storage
· Fracking waste is filled with all sorts of heavy metals and is highly toxic and carcinogenic and even radioactive. Any sensible regulation should prevent any and all human, animal, and environmental contact with it.
· The Illinois law limits open pits to emergency situations and states they can only exist for 7 days from when the waste water is put in them.
· But the rules drafted by the IDNR (Subpart H, Section 245.830, 245.850) contain a huge loophole that allows fracking companies to store this highly toxic waste water until 7 days after the completion of fracking. (Section 245.850).  This means the wastewater could be in the pits for months.
· Wastewater can easily leak from these pits into the groundwater, contaminate drinking water, and generate toxic fumes.
· Solution: require that drillers calculate the appropriate sized tanks needed for sufficient storage of flowback and produced water and clarify that wastewater must be removed from the pit within 7 days of the first use of the pit rather than 7 days after fracking operations are complete.
(6) My comment is on Monitoring Water for pollution
· Section 245.600(b)(1) of the proposed rules provides for the testing and monitoring of water sources within 1,500 feet of the well site.  The problem with this is a horizontal leg of the well bore  can extend for up to two miles from the well site.  
· Limiting testing to an arbitrary 1500 feet is a reckless disregard of the known risk of the underground migration of toxic fluids, especially when hydraulic fracturing involves the use of explosive charges and especially in areas known for the risk of higher-magnitude earthquakes.

· In a report issued on September 5, 2012, the U.S. Government Accountability Office acknowledged this risk:

"Oil and gas development, whether conventional or shale oil and gas, pose inherent environmental and public health risks, but the extent of these risks associated with shale oil and gas development is unknown, in part, because the studies GAO reviewed do not generally take into account the potential long-term, cumulative effects."

--Information on Shale Resources, Development, and Environmental and Public Health Risks, U.S. Government Accountability Office, GAO-12-732 (2012), "What GAO Found". 
· The agency mentioned specifically the risk of underground migration of toxic gases and chemicals:

"[A] number of studies and publications GAO reviewed indicate that shale oil and gas development poses risks to water quality from contamination of surface water and groundwater as a result of erosion from ground disturbances, spills and releases of chemicals and other fluids, or underground migration of gases and chemicals."  (Emphasis added.)
· To make matters worse, the proposed rules mandate testing for only a limited number of chemicals that they refer to as “indicator chemicals.”  The law mandates that fracking companies have the burden of proof to demonstrate that water pollution within testing areas are not caused by fracking.  By limiting testing to “indicator chemicals,  IDNR has limited the scope of the law which states that “hydraulic fracturing operations will be conducted in a manner that will protect the public health and safety and prevent pollution or diminution of any water source.”
· Solution: IDNR needs to at the very least insure that the list of chemical indicators in Section 1-85 of the law all be referenced for testing as required by Section 1-80.

(7) My comment is Non-water fracking and how critical it is that non-water fracking not be exempted from the rules.
· The law defines “high volume” fracking based on the number of gallons of base fluid” (at least 80,000 gallons per stage and 300,000 gallons total).   

· Problem: Gallons are units of volume used to measure liquids.  But what if a liquid isn’t used in fracking?  Not all fracking base material can be measured by gallons.  If non-water base fluids are accounted for as liquid gallons, the gallonage total will fall below the threshold set by the rules.  Suddenly a fracking operation will no longer be considered “high volume”, even though the operation is comparable in scale – and therefore risk – to a high volume frack in terms of chemical use, pressures, or other measures.
· Why is this important? If fracking operations use less than 300,000 gallons of fluid, they are considered “medium volume” fracking and they are exempt from all of the regulations in the law.
· Either IDNR has intentionally created a loophole to exempt the majority of fracking operations from regulations or it is simply inept and lazy—either of which could have disastrous outcomes for Illinoisans.
· Had IDNR done its due diligence, it would have realized that non-water, gas-based fracks are fundamentally different from water-based fracks and that a simple conversion of gas and water volumes is completely arbitrary.
· Solution: If IDNR is actually interested in regulating the vast majority of fracking operations slated to occur in Illinois then it must come up with scientifically sound method of determining thresholds for gas-based fracks.  This determination must be independently based on an evaluation of risk and field data from gas-based fracks. 
 (8)  My comment is on the need for Health Professionals’ to have Access to Chemicals
· There are tremendous health and safety risks that come with pumping tons of highly toxic and radioactive water deep into our bedrock. But the IDNR Rules allow the actual chemicals to be kept secret, so not even doctors and health care workers know what toxins have been involved when they see a sick patient.

· Section 245.730 of the IDNR rules impede the ability of affected patients that come in contact with highly toxic fracking pollutants to acquire immediate treatment.
· Even though the law requires IDNR to provide health professionals about the chemicals used in fracking when that information is necessary to treat a patient, the rules provide a circular definition of an “affected patient” which requires doctors to test for exposure to secret chemicals in order to get fracking companies to disclose exactly what these secret chemicals are. There are over 353 chemicals used in fracking; expecting physicians to run 353 tests is medically and financially unfeasible and places the burden on the medical establishment instead of on the fracking company where it belongs.
· To make matters worse, the rules give medical professionals only one of two options in the event of a medical emergency - call the IDNR during “normal business hours” or call a “trade secret holder” (Sec. 245.730b1).
· IDNR gives no indication of how one can go about identifying who exactly this “trade secret holder” is and how one can actually go about contacting them in the event of an emergency outside of IDNR’s business hours.

· Finally, the rules do not require IDNR and the trade secret holder to provide information to health professionals; they say the “may” rather than “shall” provide the information. This means they have complete discretion whether or not they want to share information about the chemicals involved in fracking, regardless of medical necessity. Why do IDNR and fracking companies have the ability to make life and death decisions for other people?
(9) My comment is on Volatile Organic Compound (VOC) Emissions
· Even though Section 1-53 of the regulatory bill requires that fracking operations be conducted in a “manner that will protect the public health and safety and prevent pollution,” there are currently almost known provisions on how to reduce the highly toxic Volatile Organic Compound or VOC emissions that are generated by the fracking process.

· VOC’s have scientifically been shown to cause asthma, cancer, and severe illnesses. In Colorado, oil and gas emissions are the main source of VOC’s and, unsurprisingly, there have been many reported cases of illnesses from fracking pollution in Colorado since the boom began.

· The rules currently contain no best practice standards for mitigating these risks that could cause irreversible neurological and or respiratory damage to children, adults, and other living things.

· As of now, the Rules allow companies to be wholly exempt from runaway natural gas and hydrocarbon fluids from production (Sec 245.900e) or flowback(Sec. 245.845c) if the regulation of these isn’t “cost effective” or if it is “economically unreasonable”.
· Ozone-forming air pollution measured in Colorado is up to twice the amount that government regulators have calculated should exist.

· IDNR completely avoids defining “cost effectiveness” or “economically unreasonableness” – essentially allowing companies to define these terms for themselves. And we can assume that companies will make sure that they define it to their own benefit. 

· A cost/benefit analysis that only calculates private costs of companies while ignoring the social costs on the people and the environment will result in privatizing profits for big corporations while socializing losses for taxpayers,  adding an unjust burden to local and state governments.
· Solution:  The Department should quantify the cost of various kinds of emissions utilizing independent scientific studies on this issue.  Included in the quantification should be the health and environmental costs of emissions relative to the costs of capturing/reducing emissions.

(10)  My comment is on the Risk of Large Scale Environmental Disasters
· Section 1-53 of the regulatory bill requires that fracking operations be conducted in a “manner that will protect the public health and safety and prevent pollution”, the rules do not at all address the risk of large-scale and widespread environmental disasters that can occur as a result of fracking in the Wabash Valley and New Madrid Earthquake Zones or in the Illinois 100-year floodplain.

· The New Madrid Earthquake zone has been known to historically cause “major” earthquakes of over 7 on the Richter magnitude scale.  The Illinois Emergency Management Agency itself identifies these areas with its most severe earthquake zone ratings of “Destructive” and “Ruinous.” An earthquake of these magnitudes, compounded with fracking and injection wells spread throughout the affected zone is quite literally, a recipe for disaster.
· Furthermore earthquakes of these magnitudes can easily damage fracking wells, open air pits, pipelines, injection wells - causing toxic and radioactive fracking fluids to pour out into the ground and contaminate the soil and groundwater sources of hundreds of thousands of Illinoisans. 
· Similarly, allowing any sort of fracking operations to occur within the Illinois 100 year floodplain zone is also asking for disaster. The environmental devastation caused by the recent floods in Colorado is a case in point. Inundated oil pads, flooded wells, overturned tanks, and ruptured lines were just a few of the horrific images of toxic chemicals spewing all over Colorado. Open-air pits—which the Rules allow—are particularly vulnerable to floods and would only compound the disaster.
· Solution: 
· Follow the guidelines set forth in the Illinois Oil Field Brine Disposal Assessment.  (Illinois Environmental Protection Agency: Water Quality Managing Program.)  

· Use the Illinois 100-year flood plain map and avoid fracking in flood plains.
(11) My comment is on an unfair Public Hearing Process

· First of all, Section 245.230e creates a loophole whereby the 60-day review period for permit applications begins to run even before the application is deemed complete by the Department. This is simply inviting companies to submit incomplete permits as a way of avoiding public oversight and comment. IDNR needs to ensure that the 60 day review period only begins to run after IDNR deems applications as being complete.

· Next, Section 245.270 undercuts the robust public participation that was required by the law:
· The rules (Sec. 245.720a6) require that public petitions concerning permits be served upon the presence of the Department, hearing officer, and the applicant. This is creating an unnecessarily high barrier for the public to petition the department when the Statute only specifies that the applicant must petition the Department.

· The rules (Sec. 245.270b2) also give IDNR the discretion to hold hearings outside of the affected county rather than within. One would hope that it is obvious why it is important that hearings concerning local residents be held near those residents. Residents may simply not have the resources or child care options to travel out of town. It also limits the ability to call local witnesses that have critical information but may be unable or unwilling to travel far away from home. It should be IDNR’s duty to make the hearing process as accessible as possible for the public.

· The rules (Sec. 245.720g6) do not require the IDNR to testify under oath and be available for cross-examination. How is the public to be assured that their concerns will be addressed if IDNR only has to sit and listen to them without responding?
· The rules (245.270a3e) force petitioners to present their concerns in the context of the rules. The IDNR should be concerned about the content of the complaint, not the technicalities.  The average citizen will not have the legal background to determine if their fracking-polluted well water violates the rule or laws. That is IDNR’s job. The hearing requestor should only need to know the legal basis for the request “if applicable” rather than “if known”.

· Section 245.270f allows IDNR to issue permits to operators even if they fail to show for public hearings, defeating the whole purpose of hearings in the first place. Failure to appear to hearings should either merit a rescheduling or a complete denial of the permit application.

· Sec. 245.270i gives the hearing officer the ability to make a decision on all issues raised at public hearings without reporting back to the department first. It seems unlikely that IDNR ensure that the hearing officer has both the expertise and the necessary materials to make these decisions on the spot.

· Sec. 245.270i places the legal burden on hearing officers to prove that operators are not otherwise entitled to a permit – the burden should be on frackers to prove that their applications are worthy of consideration given the issues raised.

· Section 245.720n allows fracking applicants to attempt to correct any issues identified at public hearings without public notice of these corrections and no ability for the public to then provide revised and or updated comments. IDNR should allow the public adequate time to request follow-up hearings and submit comments to address the new information

· Lastly, for some reason the rule gives IDNR “no more than 60 days to make a decision” – what happens if the issue is so serious that IDNR needs more than 60 days to make a fair decision?

(12) My comment is on not allowing old fracking operations to be exempted from the rules.  
· As it stands, the draft rules (Sec. 245.100) only apply to fracking operations occurring since June 17, 2013, when the original regulatory act in Section 1-20 explicitly says that it ought to apply to all operations that are planned, have occurred, or are occurring in this State”

· If the whole intention of the regulatory act is to make fracking operations safer for Illinois people and the environment we so no reason why IDNR is intentionally limiting the scope of the rules to only apply to new fracking operations if older wells carry the same health and safety risks.

· Unless IDNR is drafting these rules to protect businesses and corporations over the safety and well-being of Illinois citizens, then it should:

· Require all fracking companies to report any prior fracking activities that fall under the definition of “high volume hydraulic fracturing”, regardless of when the activity occurred.

· Ensure that past operations comply with the regulations outlined by IDNR to the furthest extent possible. For example, while it would not make sense for an operator to go back and re-perform drilling activities that did not conform to the Act, it should require compliance of ongoing obligations mandated by the rules – such as air emissions control requirements associated with production, post-frack testing and reporting, etc.
